
Where Are We Today? 

An Update to ABA’s The Brief Article Published in Winter 2013 

 

 I was asked to write an article regarding effective dates of the various provisions of the 
Patient Protection and Affordable Care Act (“PPACA” or “ACA” or “ObamaCare”) to be 
published in the Winter 2013 edition of the American Bar Association’s The Brief.  A copy of 
the article as published is included in your materials.  This supplement is designed to give you 
updates and additional details not included in the original article.  Additionally, I will note 
certain planning opportunities for large employers. 
 

UPDATES 
 

1.  Medicaid Expansion.  As you are likely aware, Tennessee has not yet chosen to 
expand Medicaid.  Governor Haslam has been to Washington several times to discuss his 
proposed “Tennessee Plan,” which involves expanding our state’s TennCare program.  The 
proposed Tennessee Plan would use federal money to allow uninsured adults to buy private 
insurance on the federal health insurance exchanges.  To date, Governor Haslam has not received 
approval of his proposal. 

 
In September, CMS approved a similar plan, however, called the “Premium 

Assistance Model” or the “Arkansas Private Option Plan.”  The Arkansas Plan is very similar to 
the proposed Tennessee Plan, and there is much speculation that other states – including 
Tennessee, Michigan and Iowa – will alter their proposed plans to match the Arkansas Plan in 
order to expedite approval. 
 

2.  Nutritional Information.  The FDA has stated that it will not enforce these 
provisions (on restaurants, retail food establishments, vending machine operators) until the final 
regulations are published, and likely not until some period of time following such publication (to 
give operators time to comply).  Proposed regulations were published two years ago and final 
regulations were supposed to have been published a year ago, but publication was delayed.  It 
was rumored that the final rules were going to be published in September 2013, but that did not 
happen. 

 
3. Small Employer Tax Credit.  Small nonprofit organizations may receive up to a 

25% refundable credit.  The Form 990-T, currently used by tax-exempt organizations to report 
and pay the tax on unrelated business income, has been revised to enable eligible tax-exempt 
organizations – even those that owe no tax on unrelated business income – to claim the small 
business health care tax credit by filing the form. A nonprofit can file IRS Form 990-T to claim 
the refund even if it does not otherwise need to file the IRS Form 990-T.  The small employer 
credit can be claimed against three of the payroll taxes that nonprofits regularly send in to the 
IRS: the employer and employee share (combined total of 2.9%) of Medicare withholding, and 
the federal income taxes withheld by the employer on behalf of the employee. Employees will 
continue to get credit for their withheld income taxes payments. 
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4. Wellness Program Rules.  The U.S. Department of Health and Human Services, 

Labor and Treasury issued their rules regarding wellness programs on May 29, 2013.  The final 
rules will be effective for plan years beginning on or after January 1, 2014.  The final rules 
ensure flexibility for employers by increasing the maximum reward that may be offered under 
appropriately designed wellness programs, including outcome-based programs.  Specifically, the 
maximum rewards (or penalties) may total up to 30% of the total cost of coverage (including 
both employer and employee contributions), up from 20% under current law.  In addition, the 
final regulation increases the maximum permissible reward (or penalty) to 50% for wellness 
program incentives designed to prevent or reduce tobacco use.  The final rules also protect 
consumers by requiring that health-contingent wellness programs be reasonably designed, be 
uniformly available to all similarly situated individuals, and accommodate recommendations 
made at any time by an individual’s physician based on medical appropriateness.     

 
5. Delays. 
 

a. Employer Mandate.  The “employer shared responsibility” provision has 
been delayed until January 1, 2015.  Although the law is technically still in 
place as of January 1, 2014, the IRS has stated that it will not enforce until 
January 1, 2015. 
 

b. Verification of Coverage.  Exchange/Marketplace will not verify applicants’ 
coverage against employers’ offering. 
 

c. Verification of Income.  Exchange/Marketplace will “scale back” 
verification of applicants’ income.  [See discussion below related to changes 
in this area made by the recent budget resolution.] 
 

d. Medicaid Electronic Notices.  Delayed until 2015. 
 

e. Large Employer Reporting.    The IRS has delayed compliance with the 
proposed regulations for one year under Notice 2013-45, 2013-31 I.R.B. 116.  
The reporting requirements are now effective for tax years beginning in 2015, 
with the first report due in 2016 for 2015 coverage.  The IRS, however, 
encourages employers to voluntarily comply with the information reporting 
requirements for 2014.  The proposed regulations were published in the 
Federal Register on September 9, 2013, with written comments to reduce or 
streamline reporting under the proposed rules due by November 8, 2013. 

 

6. Recent Government Shutdown resolution.  The only provision of the budget 
resolution that directly addresses the ACA requires the HHS Secretary to certify to Congress that 
the exchanges verify eligibility for premium tax credits and cost-sharing reduction payments 
consistently with the requirements of Section 1411 of the ACA.  By January 1, 2014, HHS must 
submit a report to Congress as to how the exchanges are verifying eligibility, and by July 1, 
2014, the HHS Office of Inspector General must submit a report to Congress as to the 
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effectiveness of the eligibility procedures and safeguards in place for preventing inaccuracies and 
fraud. 

The referenced Section 1411, however, provides few specifics as to how financial 
eligibility is to be determined, and further provides, “The Secretary may modify the methods 
used under the program established by this section for the Exchange and verification of 
information if the Secretary determines such modifications would reduce the administrative costs 
and burdens on the applicant.”  In sum, HHS may for political reasons choose to enhance 
verification procedures, but there is nothing in the ACA or in the budget resolution that would 
require it to do so.  In any event, HHS already requires far more to verify exchange eligibility 
than the IRS often requires to verify eligibility for other tax benefits, which in aggregate 
probably cost the U.S. Treasury far more money. 

 
7. Employers Cannot Ignore other ACA Provisions.  Even with the delay in the 

employer mandate and reporting requirements, employers cannot ignore other provisions of the 
ACA that have become effective already or will become effective in 2014. These include the 
following: 

 
a. 90-Day Waiting Periods Limit: Effective for plan years beginning on or after 

January 1, 2014, a group health plan or health insurance issuer cannot impose 
any waiting period that exceeds 90 days. 
 

b. Maximum Out-of-Pocket Limitation: Effective for plan years beginning on 
or after January 1, 2014, a group health plan must comply with a new 
maximum out-of-pocket limitation, which is $6,350 for employee-only 
coverage and $12,700 for family coverage. This requirement applies to both 
self-funded and insured plans. 
 

c. Patient-Centered Outcomes Research Institute (PCORI) Fee: Health 
insurance issuers and sponsors of self-funded plans must pay a fee to fund the 
patient-centered outcomes and research institute based on the average 
numbers of lives covered. The PCORI fee is $2 ($1 in the case of a policy or 
plan year ending before October 1, 2013, and $2 for subsequent years). The 
fee expires in 2019. 
 

d. Transitional Reinsurance Fee: Insured and self-funded plans must pay a per 
enrollee fee of $63. The number of enrollees must be reported by November 
15, 2014. The first fee must be paid in early 2015.  
 

e. Preexisting Condition Exclusions: Effective for plan years beginning on or 
after January 1, 2014, the prohibition on preexisting condition exclusions 
(currently applicable only with respect to individual under age 19) is extended 
to individuals of all ages. 
 

f. Elimination of Annual Limits: Effective for plan years beginning on or after 
January 1, 2014, annual limits on the dollar amount of essential health benefits 
are prohibited. 
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ADDITIONAL DETAILS 
 
8. Reporting Requirements for 2013 and 2014.    
 

a. W-2 Reporting.   Employers must report aggregate cost of health insurance 
on each employee’s Form W-2 effective for 2012 tax year (i.e., W-2s issued in 
January 2013).  This is only applicable to employers that file 250 or more 
Form W-2s. 
 

b. Summary of Benefits and Coverages.  This is effective on all plans 
renewing after October 1, 2012.  Employer must provide to all employees a 
uniform, concise, easy-to-read four page summary of benefits and coverage.  
(Originally meant to be four pages total, now can do four pages front and 
back.)  This summary must be provided at initial enrollment, open enrollment 
and upon request. 
 

c. Notice of Exchange.  Employers are required to notify all employees 
regarding the availability of subsidized health insurance exchange coverage.  
A model notice is available at www.dol.gov.  This notice was required to be 
given as of October 1, 2013. 

 
 

9. Penalty for Failure to Offer “Minimum Essential” Health Coverage. 
Applicable large employers (i.e., more than 50 FTEs) that fail to offer "minimum essential" 
health coverage to at least 95% of their full-time employees (and their children) will pay a 
penalty if any full-time employee receives a federal subsidy to purchase insurance through a 
health exchange. This "no-coverage" penalty under 4980H(a) will be $2,000 per year multiplied 
by the number of FTEs in excess of 30.  

 
10. Penalty for Offering “Minimum Essential” Coverage that is not “Minimum 

Value” or not “Affordable”.  Employers that offer “minimum essential” coverage, but fail to 
provide “minimum value” or provide coverage deemed “unaffordable,” will pay a penalty under 
4980H(b) that is the lesser of $2,000 per year multiplied by the number of full-time employee 
(minus 30) or $3,000 multiplied by the number of full-time employees who receive a premium tax 
credit to purchase coverage through a health insurance exchange. The tax credit is generally 
available to those employees who cannot buy “affordable” or “minimum value” coverage and 
whose family income is below 400% of the Federal Poverty Level.  

 
a. “Minimum Value.”  “Minimum Value” means that the plan's share of the 

total allowed costs of benefits provided under the plan is not at least 60% of 
those costs.  The Department of Health and Human Services has provided a 
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"minimum value" calculator to determine if the plan is deemed to pay for at 
least 60% of the benefits.  Alternatively, the regulators are also supposed to 
publish safe harbor plan designs that are deemed to provide minimum value. 
Plans with nonstandard features may use a certified actuary 

 
b. “Affordable.” Employers may take advantage of one of three safe harbors to 

determine whether their plan is "affordable." A plan is deemed affordable if 
the employee's required contribution for the calendar year for the employer's 
lowest cost, self-only coverage that provides minimum value during the entire 
calendar year (excluding COBRA or other continuation coverage) does not 
exceed 9.5% of: (1) the employee's W-2 wages from the employer for the 
calendar year, (2) the employee's rate of pay, or (3) the federal poverty level.  

 
11.    Planning opportunities for Large Employers. 

  
a. If the employer has a small (or borderline) number of full-time employees, but 

many part-time employees, employers should consider capping part-time 
employees’ hours at twenty-eight (28) per week to avoid an “accidental” 
classification as full-time (and thus possibly bumping the employer into the 
“large employer” classification). 
 

b. Depending on the cost of coverage, of course, it may be less expensive to pay 
the penalty than to provide coverage.  Remember, however, to factor in the 
fact that the penalty is not tax deductible when doing the calculation to make 
this determination. 

 
c. If the employer is currently paying for or contributing substantially to spousal 

coverage, the employer may deny coverage for spouses who are eligible for 
coverage through their own employers.  Alternatively, employers may require 
a substantial surcharge to be paid for spousal coverage.  Of course, the 
difficulty is in determining which spouses are eligible for coverage through 
their own employers.  

 
d. Employers may consider providing a so-called "skinny" plan to their 

employees to minimize, but not avoid, penalties under 4980H.  Such a 
"skinny" plan, which would provide little beyond required preventive care 
services, would serve to provide "minimum essential coverage," but likely 
would not provide "minimum value." This means that the employer may avoid 
paying the no-coverage penalty under 4980H(a), which is $2,000 multiplied 
by the number of FTEs in excess of 30.  Instead, the employer would pay the 
penalty under 4980H(b), which is the lesser of the 4980H(a) penalty or $3,000 
multiplied by the number of FTEs who receive a federal premium tax credit 
only.  Some employees who would otherwise be eligible for the tax credit may 
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prefer the employer's skinny plan to exchange coverage, which would reduce 
the amount of the employer penalty.    
 

 






















